COMMONWEALTH O KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter ofi

THE APPLICATION OF USA MOBILE
COMMUNICATIONS, INC. II FOR AN ORDER
HOLDING THE ISSUANCE QF SENIOR NOTES
EXEMPT FROM THE APPLICATION PROCLSS
PURSUANT TO KRS 278.300(10) OR,
ALTERNATIVELY, AUTHORIZING THE ISBUANCE
OF THE NOTES

CASBE NO, 93-466
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INTRODUCTION

On December 14, 1593, USA Mobile Communications, In¢, II ("UBA
II") £iled an application reguesting a determination that lits
proposed Lissuance of Senior Notes is not subject to Commission
approval under KRS 278.300(1) because the transaction is subject to
the supervision and control of a federal agency, the Securities and
Exchange Commission ("SEC"), and thus exempt pursuant to KRS
278.300¢(10). Alternatively, USA II requests that if the exemptiocn
in KRS 278,300(10) is determined to be inapplicable, Commission
autheorlzation of the proposed financing be granted.

BACKGROUND

USA II is a Delaware Corporation engaged in the provision of
radic paging gervices and ancillary communications services
including tone-only paging, tone-plus~voice paging, digital display
paging, and non~-cellular two-way mobile radio within the state of

Kentucky. The provision of one-way radio paging services was



darsgulated i{n Adminlotrative Case No, 322.! Therefore, the only
nervice provided by USA II which s ourrently subject to
Commiasion jurindiction im non-collular, two-way moblle radlo, USA
11 offers thims service to Eawer than ten customers, representing
less than ono perceont of UBA II's total business in Kentuoky.

Under the rogulatory scheme ourtrently in place in Kentuoky,
USA II is considored a non~dominant carrier subject to relaxed
rogulation by the Commigsion, USBA II's rates are not based upon a
cost of capital or rate of roturn methodology. Finally, the
company s not opubject to any of the Pederal Communications
Commission's rules tound in Title 47 of the Code of Federal
Regulations including Part 64 dealing with cost allocations. As a
rapult it is impossible to determine the extent to which the
financing may relate to operations not subject to the Commission's
juricdiction.

DISCUBSION

KRS 278.300(1) prohibits the Llesuance of securities or
evidances of indebtedness by utilities until authorized to do so by
the Commission., However, KRB 278.,300{10) exempts from Commission
review any financing that is "subject to the supervision or control
of the fedoral government or any agency thereof." USA Il states
that this exemption applios because its financing is subject to BEC
administered registration requirements under the Securities Act of

1933,

! Adminiotrative Case No., 322, Commipsion Jurisdiction Over One-
Way Radio Paging Services,
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UBA I! alvo cites West Kentugky Rural Wlectrlie Cooperative

Corp, v._ BNnergy Regulatory Commisplon, No. 80=CI=1747 (lFranklin
Cir, Ct. 1982) Lo support lte exemptlion request. In Weat Kentuoky,
the Court determined that the Commisslon lacked authority to review

financing by an electric cooperative whleh was "under the
suporvision and control of the RIA as regards the feaslbility of
loan approval, as well as the TVA as roegards rates adeguate to

anpure flinancial soundness." West Kentuoky, 8lip COpinion at 1.

In stark contrast to the flnanclal and rate supervialon and
control exerclaed by the REA and TVA in Weat Kentuoky, here the BILC
requirements extend only to the disclosure of information to
protect the lnvesting publloe, The BEC has no authority to
dotorminoe whether it ls foasible and appropriate for UBA 1lI to
issue its proponed HBenlor Notes or whether the lassuance is for a
lawful corporate purpose and ls approprlate for or consistent with
the propar porformance of lts sarvice to the publie. Thus, the SEC
neither mupervianes nor controld Lthe lssuance of pecurities to
trigger the exemption in KR8 274.,300(10),

In the exorcise of business judgment, the dlrectors and
officers of USA 1@ have detaermined to Implement a plan of
rocaplitalization, using the prooceeds from the sale of the Senior
Notos to raflnance its outstanding secured credit facllity and to
provide financing for the contlnued expansion of its non-regulated
paglng operations, USA 1@ further states that the note offering
complies with all of the criteria for approval set forth in KRS
278,300(3).,



UBA 11 offers wunervicea in a highly competitive field
charaoterised by many providers of similar or sgubatitutable
nervices, Therefore, the financial harm which might hefall USA II
Al a result of poor financlal planning will accrue entirely to ita
stookholders leaving ite customera free Lo choose among alternative
nuppliors, Arn a result the public Intereat would not be
vndangered,

1T I8 THEREI'ORE ORDERED that)

1, UAAN 11's request for an exemption under KRB 278,300(10)
be and it hereby s denled.

2, UAA 1!'s request for authority to lasue Benior Notes as
more fully described in lts application be and it hereby in
granted,

Nothing contalned herein shall be construed as a finding of
vialue for any purpose or as a warranty on the part of the
Commonwealth of Kentuoky or any agency thereof ag to the securlties
aunthorlzed hearein,

Dune at Frankfort, Kentuocky, this 4th day of February, 1994.
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